
DISTRICT COURT, DOUGLAS COUNTY,
COLORADO
4000 Justice Way, Castle Rock, CO 80109
720-437-6200

COURT USE ONLY A
Plaintiff: Patricia Anne Quisenberry,

and
Case No.: 2015CV31023

Defendants: Charles Michael Quisenberry, et.
Division: 3al.

ORDER RE: RECEIVER’S VERIFIED UNOPPOSED MOTION TO FORM SALE OF
CONVERSE FARM

THIS MATTER comes before the Court on Receiver’s Unopposed Verified Motion to
Confirm Sale of Converse Farm (“Verified Motion”) filed December 7, 2018. On the same day,
Plaintiff filed an Objection to Receiver’s Unopposed Motion to Confirm Sale and Objection to
Receiver’s Unopposed Request to Enter Confirmation Order (“Objection”). Receiver filed a Reply
in Support of Verified Motion (“Reply”) on December 14, 2018. On the same day, Receiver filed
an Emergency Request for Forthwith Determination of Motion to Confirm Sale (“Emergency
Request”). On December 17, 2018, Defendants, Redstone Bank and FirstBank, each filed separate
motions for Joinder in Verified Motion to Confirm Sale of Converse Farm (“Joinder”). On
December 18, 2018, Plaintiff filed their Response in Opposition to Receiver ’s Emergency Request
for Forthwith Determination of Motion to Confirm Sale (“Response”). On December 21, 2018, the
Court conducted a Hearing on the aforementioned motions and heard argument from all parties.
On December 24, 2018, the parties filed their respective Closing Briefs in support of their
positions. The Court has reviewed all briefing, the file in its entirety, and the pertinent law. Being
fully advised, the Court finds, concludes, and orders as follows:

I. STATEMENT OF THE CASE

On October 14, 2018, the Court granted Plaintiffs Motion for Order Appointing Receiver,
but required Plaintiff to submit a person to be the Receiver other than herself. On January 14, 2016,
the Plaintiff requested the appointment of Richard A. Block as Receiver. On March 31, 2016, the
Court granted the appointment of Richard A. Block.

On September 29, 2016, the Court granted the Motion requiring all persons or firms with
claims against Converse Farm to submit claims in writing by October 21, 2016 and further
requiring the Receiver on or before November 7, 2016, to submit a special report to the Court. On
October 13, 2016, the Court approved the Broker Listing Agreement filed by the Receiver. On
December 7, 2016, the Court granted the Amended Order to Present and File Claims with the new

Page 1 of 6

DATE FILED: January 4, 2019 
CASE NUMBER: 2015CV31023



deadline for claims submission by November 28, 2016 and the Receiver’s Special Report due on
December 9, 2016. On December 23, 2016, the Receiver filed a Third Report and his Special
Report on claims. On March 28, 2017, the Receiver filed a Motion to Approve Sales Contract for
substantially all Assets in Receivership Estate and Side Agreement. On July 31, 2017, the Court
granted the Motion to Approve the Sales Contract with conditions. After various objections, the
Receiver filed an Unopposed Motion to Approve Form of Contract on September 28, 2017 and the
Court granted the Motion on October 3, 2017. On March 16, 2018, due to issues with title, the
Receiver filed a Motion to Expand Receivership to Include Outparcel and on June 11, 2018, the
Court granted the Motion. After various attempts to sell Converse Farm, the Receiver finally
secured a buyer and filed a Motion to Confirm the Sale of Converse Farm on December 7, 2018.

Initially, the Motion to Confirm the Sale was submitted as unopposed, but Plaintiff
submitted objections. Plaintiffs objections focus on the failure to provide her with notice and
questioning whether the sale was for appropriate value. The sale of the matter has actually closed,
however, it did so in escrow pending tendering of a receiver’s deed. At the December 21, 2018
hearing regarding the objections, the Receiver testified concerning the robust nature of the
marketing efforts concerning the property and that the sales price was competitive.

II. ANALYSIS

Plaintiff takes issue with eight specific points of the Proposed Order: (1) Notice, (2) Sale
Procedures, (3) Compliance with law and Orders of the Court, (4) Best interests of the
Receivership Estate, (5) Contract made in good faith, (6) Buyer is a good faith purchaser, (7)
Contract terms and conditions are fair and it represents the best offer for Converse Farm, and (8)
Claims subjected to the Buyer. Resp., 10-11 (Dec. 18, 2018).

a. Notice

Plaintiff takes issue with the notice provided to the Plaintiff and other claimants. The
Receiver addressed this concern in the Hearing and asserted notice was given to the appropriate
parties. The Receiver has a website where he posts about the subject Property regularly to update
individuals on the status of the sale. Essentially, it was clear to the Court the Receiver did not give
direct notice of the failure of the earlier sale, the marketing efforts, and the sale to the current
purchaser. The Receiver argued providing Plaintiff with billing statements was essentially notice
of the activities concerning the property. In reviewing the invoices from Sterling Consulting
Corporation, the Court notes the most recently filed invoice (at the time of filing the Motion to
Confirm the Sale) is from October 20, 2018. In general, the invoices give sufficient notice to the
reader of the nature of activities concerning the property being conducted by the Receiver. As the
Court previously ordered reports be done every 90 days, there would be no specific obligation to
disclose information prior to January 2019. The Receiver testified that while he was in regular
contact with claimants, including the Banks, and Defendant (Mr. Quisenberry) who was helpful in
the transaction, he considered Plaintiff (Ms. Quisenberry) adverse to the process. There was also
a representation by the Receiver that information would be available on his company’s website,
which would keep people up to date on the status of the sale. Although counsel for Plaintiff
suggested this was not done, no proof of this was submitted to the Court other than counsel’s
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questions which are not evidence. One thing that is important to remember is that Plaintiff is not a
creditor in this matter.

On the notice issue, Plaintiff does not point to solid authority supporting her entitlement to
a specific degree of notice. The eventual failure of the original purchaser to close the deal appears
to have been dealt with appropriately by the Receiver, and any failure of notice to Plaintiff was
harmless. Therefore, the Court OVERRULES Plaintiffs objection to the confirmation of the sale
on these grounds.

b. Sale Procedures

Plaintiff next takes issue with whether the sales procedures provided for a competitive
bidding process. The Receiver asserted in the Hearing the bid was competitive and robust; the
sales and brokerage were done by what he considered a quality broker, Unique Properties; the
Receiver never stopped marketing the Property, even when under contract; and the Receiver told
the brokerage firm to bring him the highest and best bid. Further support is found in the Receiver’s
Affidavit attached to his Closing Brief: “After an aggressive and robust competitive bidding
process managed by the Broker, the Broker reported that the highest and best offer for the Converse
Farm came from a new buyer.” Aff , 2 f 4 (Dec. 24, 2018).

Here, Plaintiff argues both that the Receiver has an interest in pushing through a sale, so
the Receiver and the group of creditors can get paid, but impliedly that more effort should be taken
to locate an allegorical higher sales price. While the latter approach could go on theoretically
forever (at least until a precipitous drop in the market ensues), it would also increase the costs of
the sale to the point that the Receiver’s fees and interest on outstanding claims would consume all
proceeds. Therefore, based on the evidence presented at the hearing and a review of the briefings,
the court OVERRULES Plaintiffs objection to the confirmation of the sale on these grounds.

c. Compliance

Plaintiff asserts concern with Receiver’s compliance with applicable law and Orders with
the Court. The Plaintiff asserts the Receiver is not in compliance with Court Orders to file periodic
reports every three months and the Receiver has treated Plaintiff adversely, for no reason. While
the last officially named “Report” was filed in May 2018, the Receiver has continued to file
Invoices to account for sums received and expenditures made by the Receiver. Next, while the
Receiver was not explicitly ordered by the Court to not communicate with the Plaintiff (even
though the Receiver implied such language from a written order on March 31, 2017), the Receiver
believed the Plaintiff to be hostile towards him and decided to cease one-on-one contact with the
Plaintiff. The Court finds the Receiver sufficiently complied with the Court’s Order appointing
him to make periodic reports. The Plaintiff argues the Receiver withheld information on the sale
from Plaintiff or other claimants, but no evidence was introduced at the Hearing to support this
point of contention. Moreover, although done in the context of litigation, the Plaintiff has had
notice of the terms of sale and availed herself of this opportunity to present objections. All things
considered, the Court OVERRULES Plaintiffs objection to the confirmation of the sale on these
grounds.
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d. Best Interests

Plaintiff next asserts objection with whether the sale was in the best interests of the
Receivership Estate. The Court heard testimony from the Receiver at the Hearing that the sale was
in the best interests of the estate. The Receiver testified the sale of the property was the product of
a competitive robust marketing process by a qualified broker, Unique Properties. The Receiver
testified to daily contact with Unique Properties, the title issues, and the complicated water rights
issues. The Receiver further testified the sale was in the best interest of the estate and that there
was no higher or better offer. The Receiver also indicated the buyer should get a clean sale, not a
gutted confirmation order. The Receiver asserted this fact based on the sale being marketed very
heavily, the final Bid was more than $25,000 above what Judge King approved in 2017, and that
there was no higher or better offer. The Receiver further asserted he worked hard to clean up title
on the property, he worked on the prior sale for months, and hired a brokerage firm to aggressively
market the property. From the testimony given at the Hearing, the Court finds the sale is in the
best interests of the Receivership Estate and OVERRULES Plaintiffs objection to the
confirmation of the sale on these grounds.

e. Good Faith Contract

Plaintiff next takes objection with language in the Proposed Order about whether the
Contract being negotiated in good faith. The Receiver testified at the Hearing the sales and
brokerage are done by a quality broker, Unique Properties. The Receiver has almost daily contact
with Unique Properties and he does not personally market the property. The Receiver further stated
he had never met the new buyer before. Based on the testimony at the Hearing and no evidence to
the contrary, the Court OVERRULES Plaintiffs objection to the confirmation of the sale on these
grounds.

f. Buyer

Plaintiff further objects to the language in the Proposed Order about the Buyer being a
good faith purchaser. As stated at the Hearing, the Receiver hired Unique Properties to be a broker
and actively market the property. As such, Unique Properties, when concerned the initial contract
was not going to go through, began to contact other prospective buyers. During this second process,
the Broker received additional offers. The buyer’s attorney was present at the Hearing to address
his client’s concerns. No evidence was presented to contradict the Receiver’s testimony that the
buyer was a good faith purchaser. Therefore, the Court OVERRULES Plaintiffs objection to the
proposed order language on these grounds.

g. Best Offer

The Plaintiff continues to take issue with the Proposed Order concerning language about
the Contract being “fair and reasonable,” whether it represents the “highest and best offer,” that it
will provide a “greater recovery” for the Receivership Estate, and that it constitutes “fair
consideration and reasonably equivalent value.”

The nature of the objections having to do with value and sufficiency of the offer are
insufficient to set aside the sale. The Receiver utilized a broker who provided appropriate efforts
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to market the property including listings with commercial equivalents of the MLRS and actively
marketing the property by having sales signs up and getting the word around, resulting in a lot of
people “kicking the tires.” The Receiver testified concerning his knowledge of a broker’s appraisal
regarding the property that he was ethically unable to disclose. There is insufficient evidence
presented from which the Court can conclude that the efforts of the Receiver and the broker
breached the fiduciary duties to any interested party. On the surface, one could conclude in any
similar situation the creditors have a different interest in the sale than residual takers such as the
Plaintiff. The creditors are only interested in having a sale that provides sufficient proceeds to
cover their claims. This scenario is not uncommon and potentially exists in every situation where
a receiver is involved. Here, based on the testimony and evidence presented at the Hearing, the
Court OVERRULES Plaintiffs objection to the proposed order language in this section.

h. Claims

The Plaintiffs final concern stems from Subsection J of the Proposed Order addressing
claims against the Buyer. The Plaintiff is concerned the Court does not have jurisdiction to
adjudicated claims of parties not before the Court. The language is as follows:

Consummation of the Sale, including, without limitation, the conveyance of the
Converse Farm and the Related Property to Buyer, does not subject Buyer to any
debts, liabilities, obligations, commitments, responsibilities or claims of any kind
or nature whatsoever, whether known or unknown, contingent or otherwise,
existing as of the date of the Closing even if thereafter arising, of or against the
Converse Farm by reason of such transfers and assignments, including, without
limitation, based on any theory of antitrust or successor or transferee liability.
Proposed Order, 3 (Dec. 7, 2018).

An important threshold facet here to remember is that the liens and encumbrances go to the
proceeds, not the property. The claims will be addressed as to the proceeds of the sale of Converse
Farm, but they will no longer encumber the Property. All claimants had sufficient notice of the
deadline to submit claims to the Receiver to be considered and addressed after the sale of the
property. On December 23, 2016, the Receiver filed a Third Report and his Special Report on
claims. Based on the evidence presented at the hearing and a review of the file, the Court is not
convinced the language effectively asserts jurisdiction over parties with claims not before the
Court. The claimants had an opportunity to submit claims to the Receiver. The Receiver diligently
worked to include all claimants and provide unknown claimants the ability to have their claims
addressed by the sale of Converse Farm. The language does not attempt to abolish potential claims
against the Receiver for the sale of the property or claims which arise against the Quisenberrys
after the sale of the property. Therefore, Plaintiffs objection is OVERRULED.

III. CONCLUSION

While the vitriolic nature of the relationship between the Receiver and Plaintiffs counsel
was obvious during the hearing, to the point that professionalism took an early holiday, the actions
of the Receiver are not found to be unreasonable and, accordingly, Plaintiffs objections are
unconvincing. In this matter, there is a great deal of value to closure. The parties have been at each
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other’s throats for years. Defendant (Mr. Quisenberry) has an outstanding warrant for failing to
disclose Converse Farm as an asset of his marriage to Plaintiff and she has motivations to delay
the closing indefinitely.1 The Court had previously confirmed the sale to another purchaser for
$25,000 less than the current offer.

The Court declines to award attorney fees to Plaintiff for raising her objections. Although
notice to Plaintiff was last minute, it was given, she submitted her protestations and the Court
timely addressed them. Ultimately, Plaintiff would have needed to prevail on her objections to
provide a foundation upon which to award fees.

WHEREFORE Receiver’s Verified Motion to Confirm Sale of Converse Farm is
GRANTED.

SO ORDERED this 4th day of January, 2018.

BY THE COURT:

HT, Dp,wm
Tz-fcl-c

David/f ^Stevens
District Court Judge

*
*r̂ J6 *
\*V

1 This concerns ongoing pension payments as alleged by the Receiver. These allegations were not contested by
Plaintiff (Ms. Quisenberry).
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